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COUNTER-STATEMENT OF THE CASE 

The appellant's statement of the case is adequate and cor¬ 
rect, but for purposes of convenience the facts will be stated 
here more briefly: 

The appellant was convicted on the first count of a five-count 
indictment charging murder in the second degree, which first 
count charged that he killed the deceased, Grace G. Groome, 
by striking her with a bottle. From the sentence of fifteen 
years to life he appeals, his main contentions being insufficiency 
of evidence to support the verdict, improper admissions of 
articles of clothing taken from his room in his presence, and 
receipt in evidence of admissions made to a police officer shortly 
after his arrest. 

At about eight o’clock on the morning of Sunday, August 29, 
1943, police officers were directed to the body of Grace G. 
Groome, a woman fifty-seven years of age, who lay dead under 
a table in the picnic grounds of Rock Creek Park near the 
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Tilden Street entrance. She was badly battered about the 
face and other parts of the body, and injuries about her private 
parts and the condition of her underclothing indicated a pos¬ 
sible attempt at rape. (Joint Typewritten Appendix—herein¬ 
after indicated as App.—15—IS). Near the body was a broken 
whisky bottle, which the evidence indicated had been pur¬ 
chased by the appellant on the previous afternoon (App. 31, 
50-51. Note: The number on the liquor store stamp attached 
to the bottle was 2515 and not 2512 as stated in appellant’s 
statement of the case). There was evidence tending to show 
that the appellant was in the company of the deceased on Sat¬ 
urday afternoon, August 28, as late as six o’clock, and that he 
boarded a bus at Connecticut Avenue and Tilden Street at nine 
o'clock Saturday night at which time he had blood on his 
clothing (App. SS-108, 92. 97), and that at eleven o’clock Sat¬ 
urday night he appeared again at the liquor store where he had 
purchased the whisky afid at that time he had blood on his 
face and on his shirt. After the body was discovered on Sunday 
morning, the Deputy Coroner went to the scene and examined 
the body there. It was his opinion that the deceased had died 
twelve or fourteen hours before (App. 23). On the following 
morning. Monday. August 30, 1943, appellant reappeared at 
the liquor store where he had purchased the bottle of whisky 
the previous Saturday, and the proprietor followed him to 1420 
Meridan Street and notified the police, who shortly thereafter 
went to that address and took the appellant with them to head¬ 
quarters and also took some clothing they found in his closet 
there (App. 120, 123). The appellant at this time was some¬ 
what under the influence of alcohol. He was questioned orally 
at Police Headquarters and admitted being with the deceased 
in the park and slapping her, but said that when he left her 
on the bench she was all right, and denied killing her or seri¬ 
ously injuring her or doing other harm to her (App. 127-128). 
These admissions were made only to Detective Sergeant Robert 
V’. Murray of the Homicide Squad. Appellant refused to re¬ 
affirm these admissions in the presence of others. At about 
noon that day, the officer called the Commissioner and inquired 
whether the appellant could be brought before him &nd ad¬ 
vised of the charge of murder. The Commissioner told the 
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police officer to bring the appellant there at two o’clock. At 
that time the appellant was taken before the Commissioner and 
advised of the charge. 

SUMMARY OF ARGUMENT 

I 

The clothing taken from appellant’s home was properly re¬ 
ceived in evidence 

During the four months between the time of the seizure of 
the clothing from the appellant’s home in his presence and the 
time of the trial, no motion was made to suppress this property 
as evidence. When it was offered in evidence at the trial it was 
objected to on the ground that the arrest was improper in that 
it was made without a warrant. This objection on that ground 
came too late. Furthermore, it was not good on the merits 
because the officers had probable cause to believe the appellant 
to be a murderer. It is now urged for the first time that the 
taking of the articles from appellant’s home was an unlawful 
seizure because no arrest was in fact made. That is precisely 
the opposite contention from that presented to the trial judge, 
but even testing it by the record as it is—rather than as it 
could well have been had the point been made at the trial—the 
evidence indicates that the appellant was under compulsion to 
accompany the officers to headquarters and that he knew it. 
His own testimony is to that effect. 

II 

The evidence produced by the government at the trial was 
sufficient to warrant the verdict 

The argument of the appellant rather than being directed 
to the evidence that was offered is concerned mostly with evi¬ 
dence which he conceives could have been offered and was not. 
The question is not how good a case could possibly have been 
made, but whether the evidence that was offered, viewed in 
the light most favorable to the government, was sufficient to 
justify the verdict. The appellant’s own statement of the case 
is a complete answer to this question. 
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III 

(a) The admissions of the appellant were properly received 

in evidence 

The testimony of Officer Murray that appellant had admitted 
to other officers that he knew the deceased was apparently 
hearsay. But at the time this testimony was given no objection 
was made by appellants’ trial counsel and it must have appeared 
to the prosecutor to be innocuous because he did not expect 
the appellant to deny acquaintance with the deceased. Fur¬ 
thermore it was cumulative because appellant impliedly reaf¬ 
firmed this acquaintanceship in his conversation with Officer 
Murray which was testified to by Officer Murray. 

(b) The verbal admissions of appellant to Officer Murray were 

properly received in evidence 

There was nothing inherent in the situation to suggest to 
the trial court that it should, on its own initiative, conduct 
a preliminary hearing out of the presence of the jury. No 
such hearing was requested. The appellant’s attorney did re¬ 
quest a preliminary hearing on the question of the legality of 
the seizure of the appellant’s clothing, and this request was 
granted and a full hearing held out of the presence of the jury. 
No such request was made as to the voluntary character of the 
verbal admissions. The appellant himself when he testified 
about them did not claim that they were involuntary, but de¬ 
nied that he had ever made them. 

(c) The admissions were not such as should be excluded under 
the ruling of the Supreme Court in McNabb v. United States, 
318 U. S. 332 

The admissions were made shortly after the appellant’s ar¬ 
rest and he was taken before the Commissioner within a few 
hours after his arrest. There is no evidence whatever that the 
appellant was at any time subjected to severe questioning. 
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ARGUMENT 

I 

The clothing taken from appellant’s home was properly 

received in evidence 

When the appellant reappeared at the liquor store where he 
had purchased the bottle of whisky which later proved so in¬ 
strumental in identifying him with the crime, the proprietor 
followed him from there to his residence and immediately no¬ 
tified the police and they went to the appellant’s residence and 
brought him back with them to Police Headquarters. They 
also brought with them certain articles of his clothing which 
they had obtained from his clothes closet while he was in their 
presence. It is now contended that the articles so obtained 
should not have been received in evidence at the trial, because 
their seizure was unlawful. That contention was also made 
at the trial but for a different, if not contradictory, reason. At 
the trial it was objected that the seizure was unlawful be¬ 
cause the arrest was unlawful, and the arrest was unlawful be¬ 
cause the officers did not have with them a warrant of arrest. 
It is now claimed that the seizure was unlawful because there 
was in fact no arrest and that therefore the seizure cannot 
be justified as the proper incident of a lawful arrest. 

At the outset it can be confidently stated that the conten¬ 
tion that the seizure was unlawful, whether it be grounded on 
an unlawful arrest or upon no arrest, is one which is unavail¬ 
able to a defendant at his trial if he had opportunity before 
trial to object to it by preliminary motion and did not avail 
himself of such opportunity. Bennett v. United States, 70 
App. D. C. 76,104 F. (2d) 209 (1939). That the appellant had 
such opportunity in this case is plain. The seizure was made 
right in his presence, and although he was somewhat under the 
influence of alcohol at the time it is quite plain from his own 
testimony that he was fully aware of what the police were do¬ 
ing at that time (App. 236, 237). 

This would seem to dispose of the question; but it is sub¬ 
mitted that the evidence in the case shows clearly that the ar¬ 
resting officers not only had the power and the intention to ar- 
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rest, but did in fact make an arrest and did in fact have prob- 
able cause to make it without a warrant. Officer Murray, when 
he entered the room where the appellant was, had already seen 
the body of the deceased, obviously battered by some blunt 
instrument, lying near a picnic table in Rock Creek Park. Near 
it he had seen a whisky bottle, broken into numerous pieces 
and scattered around. This whisky bottle bore a stamp in¬ 
dividual to the retail store at which it was sold. Officer Mur¬ 
ray had interviewed the proprietor of that store, and the pro¬ 
prietor had told him that he had sold three such bottles of 
whisky that day and distinctly remembered that one of the 
sales was to a man whom he described so accurately that the 
officers were later able to identify him by description to his 
landlady. The proprietor of the liquor store had told Officer 
Murray that the man who had purchased that bottle of whisky 
on Saturday afternoon did come back there Saturday night 
and had blood on his face and on his shirt (App. 32-38). The 
woman, in the opinion of the doctor, had been killed Saturday 
night between about seven and ten o’clock. Hence, the officer 
when he entered the room of the appellant for the purpose of 
taking him to headquarters had probable cause to believe 
that the appellant had killed Mrs. Groome the previous Sat¬ 
urday night in Rock Creek Park. 

It is equally evident that an arrest was in fact made when 
the (officers entered appellant’s room. Appellant’s own testi¬ 
mony on this subject is conclusive. He testified (App. 43-49) 
among other things that the officers made a lunge for him as 
though they were going to cut him off from going anywhere 
right then. He further testified that he said to them, “Let 
me put some clothes on. You wouldn’t take a fellow out in 
his underclothes?” He further stated that as he went towards 
the door Officer Murray put his hand on the back of his trou¬ 
sers and never let go of him. Asked whether he objected to 
what was being done, appellant said, “There was no use of my 
objecting to anything under the circumstances.” He also 
stated “I was immediately taken into custody, that is to say, 
I was arrested. There was no warrant, but Sergeant Murray 
made the arrest.” He was then asked, “Did he tell you you 
were under arrest?” and he answered, “No, but he took his 
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hand on me and propelled me.” Disregarding the appellant’s 
own conclusion in that testimony that he was arrested, the cir¬ 
cumstances as related by him show definitely that he knew he 
was under compulsion to go to headquarters and would be 
forced by physical means if necessary. He was, therefore, un¬ 
der arrest. (See United Cigar Stores Co. v. Young, 36 App. 
D. C. 390, 399, 408-9 (1911).) 

When the matter was examined preliminarily during the 
trial, all concerned assumed that an arrest w r as in fact made. 
The prosecuting attorney questioned the officer as follows: 
“Officer, did you make the arrest in this case?” The officer an¬ 
swered, “I did,” and again, “Where did you go to make the 
arrest?” These questions were not objected to by trial 
counsel for the appellant. His questions were directed to the 
lack of a warrant and implicit in them was the idea that an 
arrest had been made and there should have been a warrant. 
If the contention now made had been properly presented at 
the trial court, the officer would have had an opportunity to 
state what his intentions were if the appellant had resisted 
being taken into custody. As said by Justice Holmes of a simi¬ 
lar situation, where the matter of venue was in question: 
“* * * it is reasonable to suppose that if attention had 
been called to the point the inference could have been made 
stronger still.” Casey v. United States, 276 U. S. 413, 418 
(1928). 

II 

The evidence was sufficient to justify the verdict 

Argument is made in appellant’s brief that the evidence was 
not sufficient to support the verdict. For answer to this argu¬ 
ment appellee relies upon appellant’s own statement of the case 
in his brief. It is submitted when to this statement of facts 
there is applied the rule that “the verdict of a jury must be 
sustained if there is substantial evidence, taking the view most 
favorable to the government, to support it” (Glosser v. United 
States, 315 U. S. 60, 80 (1942)), the conclusion must be that 
the evidence offered by the government in this case was 
sufficient. 
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If that be true, it is futile to point out instances where evi¬ 
dence was lacking which might possibly have been supplied. 
Hence such instances as appellant points out in his brief (pp. 
19-28). even if well taken, cannot serve to justify a reversal 
if the evidence that was offered was enough. 

It is true there was no eye witness to the crime; however, 
there was evidence of motive. The jury could have found that 
there had been an attempt at rape. Evidence of the stroller 
Bowles, who discovered the body in the park Sunday morning, 
is of little significance. Death had occurred twelve to fourteen 
hours previously (App. 15). It was for the jury to judge 
whether the witnesses whom the government produced to iden¬ 
tify the defendant as having been in Walsh’s restaurant the day 
of the murder were worthy of belief. A criminal trial does not 
provide means for the government to show the entire investiga¬ 
tion made by the police and prosecuting officers so as to explain 
why certain evidence is not produced. Hence, it would be im¬ 
possible for the government to prove why certain other persons 
were not produced, or to prove whether the officers did or did 
not visit a scene mentioned to them by the appellant in his 
statements. 

The newspaper found in appellant’s room at the time of his 
arrest, folded so that there was open to view the story of the 
murder, was relevant. There was evidence that the appellant 
knew the deceased. His denial of such acquaintance came as 
a surprise to the prosecution. The fact that the appellant 
knew this woman and knew that she had been murdered, yet 
did not communicate with the police, is inconsistent with his 
innocence. 

The whisky bottle taken from the appellant’s room, with a 
number on it different from that on the bottle found in the 
park, was introduced for the very purpose of showing that the 
bottle which the appellant had purchased at the liquor store 
was not in his room, and hence must be the one found in the 
park. For this purpose it was, of course, relevant. 

The blood tests which showed present two types of blood 
on appellant’s clothing were of some value as tending to show 
that appellant had come in contact with another person in 
bloody circumstances. The appellant’s own explanation that 


9 


he must have gotten the blood on his shorts when he washed 
his face without his trousers on (App. 224) and that the blood 
on the shirt came from wiping his hands on the shirt (App. 
221) put the evidence as to the blood tests directly in issue. 

The blood of the deceased could not be typed (App. 152). 
The blood taken from the appellant at the jail was in the course 
of administrative routine and was not taken for the purpose 
of tests. Evidence as to soil from the shoes was apparently 
not offered because no sufficient quantity could be obtained 
for an analysis (App. 143). It is doubtful whether such evi¬ 
dence would have been of value anyhow, because appellant 
wore those shoes for some thirty-six hours after the murder. 

Samples of soil taken by Officer Murray (App. 124) at a 
spot close to where the body was found (App. 125) were turned 
over by him to the laboratory at the Federal Bureau of In¬ 
vestigation (App. 138). The government called the witness 
Jevons to testify that his examination of that soil revealed 
that it was identical with soil found in the appellant’s trousers. 
It is now urged that the samples were not properly traced into 
Court. (Appellant’s Brief 25). But it is submitted that the 
showing by the government that the samples were delivered to 
the laboratory and examined by the witness Jevons, who was 
connected with the laboratory as an examiner (App. 139) suf¬ 
ficiently identified the samples. Cromer v. United States Ct. 
App. D. C., 142 F. (2d) 697. The testimony as to the identity 
between the soils was relevant as tending to show that the ap¬ 
pellant was in the vicinity where the body was found. It was 
comparable to the evidence of the whisky bottle, though not as 
positive. 

The photographs of the table with the broken slat showed 
the intensity of the assault. The testimony was (App. 157-8) 
that it was in the same condition when photographed as when 
removed from the park. 

Ill 

(a) Alleged hearsay testimony of Officer Murray 

Officer Murray testified that appellant “had already told the 
Inspector and the Major that he knew the deceased, Grace 
Groome.” There was no objection to this testimony or motion 
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to strike it. It seems to have been hearsay so far as Murray 
is concerned, although it is possible Murray was present when 
appellant made that statement. At any rate the prosecutor 
saw no harm in the statement' as he had a right to believe the 
appellant would admit such acquaintanceship. He impliedly 
did so in his conversation with Officer Murray, about which 
Murray testified. If the appellant’s trial attorney had seen 
fit to object to the statement or move to strike it, undoubtedly 
that would have been done at that time. The prosecutor then 
however would have been on notice and could have called the 
Major and Superintendent of Police and the Inspector of Po¬ 
lice to testify to the appellant’s admission to them. It is pos¬ 
sible the appellant’s attorney anticipated this situation and 
elected to let the matter rest where it was. 

(b) The admissions of appellant to Officer Murray were 
i properly received in evidence 

Officer Murray was allowed to testify to admissions which 
the appellant made to him at Police Headquarters shortly after 
his arrest. No request was made for a preliminary hearing to 
test the voluntary character of these statements. Had such 
request been made it would have undoubtedly been granted, 
because the trial court granted a similar request for an inquiry 
into the legality of the search although the court was not re¬ 
quired to interrupt the trial for that purpose. Segurola v. 
United States, 275 U. S. 106,111-2 (1927). The appellant him¬ 
self never claimed that statements were forced from him, but as 
to these particular admissions denied making them at all (App. 
240). There wras nothing to put the trial court on notice that a 
preliminary hearing should be conducted on the court’s own 
motion. It appeared from the testimony not only that the 
statement was voluntary but that the appellant’s physical and 
mental condition was such that he could properly make a state- 
mentj Testimony of Officer Murray was that when appellant 
was arrested (between one and two hours before the statement 
was made) he was not drunk but bore some signs of intoxication 
(App. 132, 136.). See Bell v. United States, 60 App. D. C. 76, 
47 F. (2d) 438. 
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(c) McNabb v. United States, 318 U. S. 332, did not require 
the exclusion of the admissions 

It is argued that the ruling of the Supreme Court of the 
United States in McNabb v. United States, 318 U. S. 332, re¬ 
quired the trial court in the instant case to exclude the admis¬ 
sions of the appellant. It is submitted that the situation in 
the instant case is not comparable to that in the McNabb case. 
There was no lengthy questioning by Officer Murray or any¬ 
body else and the appellant was taken before the Commissioner 
as soon as it could reasonably be arranged. He did not arrive 
at headquarters until eleven o’clock and at twelve o’clock or 
shortly after that, Officer Murray telephoned the Commissioner 
to make arrangements to take the appellant before the Com¬ 
missioner. The admissions had already been made and were 
made shortly after the appellant got to headquarters. They 
were therefore receivable in evidence. 

It is not the rule of the McNabb case, as appellant contends, 
that admissions or confessions obtained before the accused is 
taken before the magistrate are for that reason not admissible 
in evidence. If the admissions or confessions are made at a 
time when the accused is not being unlawfully detained they are 
admissible, although unlawful detention thereafter may set in. 
Mitchell v. United States, 88 L. Ed. 812 (1944). 

CONCLUSION 

It is respectfully submitted that the appellant received a fair 
trial, that the evidence against him was properly received and 
supported the verdict, and that the judgment and sentence 
should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney . 

John P. Burke, 

Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Attorneys for Appellee. 
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